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MINUTES

ZONING BOARD OF ADJUSTMENT

TOWN OF PETERBOROUGH
Public Hearing/Case Continuations

Site Visit and Deliberation for Case No. 1195 and Deliberation for Case No. 1193
Monday, June 10, 2013 – 4:30 pm

1 Grove Street, Peterborough, New Hampshire

Board Present: Jim Stewart, Sharon Monahan, Loretta Laurenitis, David Sobe, Peter LaRoche and Matt Waitkins

Staff Present: Laura Norton, Office of Community Development and Dario Carrara, Code Enforcement Officer.
Chair Stewart noted the public hearing was a continuation of the public hearing of June 3, 2013. He noted a Site Visit and Deliberation for Case No. 1195 Patricia Walker and continued testimony and Deliberation for Case No. 1193 MacDowell Colony. He introduced the Board members after a reconvening of the group from the Site Visit.
Ms. Walker gave a brief review of their request. She noted the removal of trees between the two lots prompting Ms. Laurenitis to ask about any visual buffer for the parking. Ms. Walker noted “we would put something pretty there, like a picket fence.” With no additional questions Chair Stewart asked the members if they felt they were ready to go into deliberation. They replied they were. 

A motion was made/seconded (Stewart/Laurenitis) to move to deliberation with all in favor. Chair Stewart read his deliberative statement for the record and appointed Mr. Waitkins to sit for Mr. Leishman. Mr. LaRoche recused himself. 
Chair Stewart then noted “like we usually we do we will begin with a straw poll” adding “I will go first because I am the Chair.” He explained “I have been thinking about this case a lot and while I appreciate what the applicant has come to us with I have been trying to see what is unique about the property, it has been really difficult for me.” He noted the Twin Elm Farm, as it is today did not happen overnight. “It is a culmination and evolution of several cases that has made it what it is today.”

Chair Stewart went on to note “I cannot see where it is different than other property in the area.” Chair Stewart pointed out “there are at least 10-15 properties similar, in the same district, with the same frontage” adding “they talk about making it a more commercial use, but that is a discussion for the Planning Board, not us.”

Chair Stewart concluded by noting “to me, we have statutes and criteria to apply. When we do I just don’t think there is anything different than the other properties. I would have to vote against it.” He then looked down the table to Vice Chair Monahan and asked “Sharon?”
Ms. Monahan noted she agreed adding “we do not have the authority to change the zoning in a district. We cannot rezone a district in our ruling. She noted that there were in fact residential units in the neighborhood and that she would support the request with a lot merger and several conditions. “The Variance goes with the land, and one lot with someone living there, I could see that as an Annex.” Mr. Waitkins interjected “I don’t think you can do that.” Chair Stewart agreed noting “that would be acting like the Planning board under Site Plan Review.” Ms. Monahan replied “well that is my opinion.” Mr. Sobe noted he found it difficult to go ahead with the request without the residential aspect of the house. “Unless they merge the properties I can’t see it” he said. Ms. Laurenitis agreed with the members noting “I feel if we grant the Variance we are re-zoning the property. It is the Family District, the most restrictive and to have no residential on the lot…. I know it is right next to Twin Elm but that in itself is not enough to grant the Variance.” Ms. Laurenitis also noted her concern about a ripple effect and asked “what happens if the property next door to the Stanley lot becomes available? And so on” adding “basically you have Family, Rural and General Residence, I cannot support it.” Chair Stewart agreed and noted that not one of those districts has retail as a permitted use. Mr. Waitkins also agreed and noted “I think we are re-zoning, we are not allowed to do that unless there is a real hardship” adding “it may be a hardship for Mr. Stanley to sell his house on a busy road but we cannot address this, it is not our job.” Again Chair Stewart agreed and noted “to me there is no hardship” with Mr. Waitkins replying “we cannot make that case.”

A motion was made/seconded (Stewart/Laurenitis) to deny the application with all in favor.

Zoning Board of Adjustment

NOTICE OF DECISION

Case Number 1195
June 10, 2013

You are hereby notified that the request of Patricia Walker, for a Variance to Article II, Section 245-6 A of the Zoning Ordinance, for an antiques and retail consignment shop, on property located at 139 Wilton Road, parcel number R019-003-000, in the Family district, is hereby DENIED.

In reaching the variance decision, the Board finds that:

1. The variance will be contrary to the public interest because:

The area is zoned Family which is the most restrictive district and is intended to limit commercial development into the entry way of Peterborough.

2. The spirit of the ordinance is not observed because:

While a single change of residential use to commercial might not greatly affect the overall neighborhood, the cumulative impact of such a change might be significant. For this reason, uses that contribute to commercial development in the Family district are inconsistent with the spirit of the ordinance.

3. Substantial justice is not done because:

The purpose of the Family district is to restrict commercial uses in residential areas. Granting the variance would in effect rezone the property and undermine the Family district zoning established by the legislative body.

4. There is insufficient evidence to determine whether or not values of surrounding properties would be diminished. 

5. The Board finds that there are no special conditions of the property and literal enforcement of the ordinance would not result in unnecessary hardship.

a. The denial of the variance would not result in unnecessary hardship because:

i. The property has always been a residential property and can still be used as such.

ii. The proposed use is not a reasonable one because it would, in effect, rezone the property.


Signed,


James Stewart, Chair

Note:
An application for rehearing on any question of the above determination may be taken within 30 days of said determination by any party to the action or person directly affected thereby according to the provisions of New Hampshire Revised Statutes Annotated, Chapter 677.  Decisions for Variances and Special Exceptions shall become null and void in two years if substantial compliance with said decision or substantial completion of the improvements allowed by said decision has not been undertaken after the date of approval. If this decision becomes null and void, the owner must reapply to the Board of Adjustment for a Variance or Special Exception as provided for in §245-42 of the Peterborough Zoning Ordinance.
Chair Stewart continued with the continuation of public hearing Case No. 1193 MacDowell Colony by reading the request. When done he looked up and asked “is there anything else to submit?” Mr. Macy noted he had the wetlands delineation for the property and presented it for the record. Mr. LaRoche rejoined the Board.
The members reviewed the proposed expansion of the entrance (an 80-square foot cover for the entry on the east end of the building and a 150 square foot porch added to the west end of the building. 

Ms. Monahan noted the Board had asked for the original request and Decision (Case No. 1067 in 2006) which had been e-mailed out to them. Mr. Waitkins asked about the wetlands delineation with Mr. Macy noting the Conservation Commission had requested it. Chair Stewart interjected he quite honestly questioned that request as it was from a few members and not a quorum of the Conservation Commission. Ms. Monahan asked Mr. Macy “did you request the ConCom do a Site Visit?” Mr. Macy replied “no, they got in touch with us and asked for one.” Ms. Monahan replied “I object to that, RSA 36A states the ConCom is required to receive written permission from the owner.” Mr. Macy noted that their request and the resulting permission had been done via e-mail “so yes, it was in writing per se” said Mr. Macy. Chair Stewart noted “that is a breech by the ConCom that needs to be corrected” with Ms. Laurenitis adding “and it was not a ConCom quorum request.” Chair Stewart concluded by noting “this is not the place to resolve it.”

The members reviewed the environmental gains of an oil tank removal and re-routing of the septic system. Mr. Macy noted a new line had been installed in 2008 and was ready to be plumbed in once their request was approved. Mr. Macy clarified the gravel fill under the porch would not further encroach the wetland buffer. 

With no other questions a motion was made/seconded (Stewart/Laurenitis) to move to deliberation with all in favor. Chair Stewart read his deliberative statement for the record and appointed Mr. Waitkins to sit for Mr. Leishman. 

Chair Stewart began a straw poll by noting “I think it is a unique house on bedrock surrounded by wetlands. I think they meet the criteria, I would approve it.”  Ms. Monahan agreed, with Mr. Sobe noting “I agree” and Ms. Laurenitis adding “I do as well.” Mr. Waitkins also concurred and a motion was made/seconded (Laurenitis/Stewart) to approve the request with all in favor.
Zoning Board of Adjustment

NOTICE OF DECISION

Case Number 1193
June 10, 2013

You are hereby notified that the request of The MacDowell Colony, for a Variance to Article III, Section 245-15 J of the Zoning Ordinance, to expand an existing residential building in the Wetland Protection Overlay Zone, on property located at 100 High Street, parcel number R009-001-000, in the Rural district, is hereby GRANTED.

In reaching the variance decision, the Board finds that:

1. The variance will not be contrary to the public interest because:

The existing structure predates zoning and is entirely in the Wetlands Protection Overlay zone.
6. The spirit of the ordinance is observed because:

A code compliant septic system has been proposed and a fuel oil tank has been removed which are improvements to existing conditions. Although the footprint of the building will be expanded, there will be no additional fill necessary.

7. Substantial justice is done because the wetlands will be better protected, and as a result of the renovation, the studio will continue its service to the Colony’s charitable mission.

8. The values of surrounding properties are not diminished because:

There is no change in use of the building. Adding a screened porch to the studio in the midst of MacDowell’s 330 acre parcel will have no impact on neighboring dwellings or their property value.

9. Unnecessary hardship

The Board finds special conditions of the property that distinguish it from other properties in the area.

· The studio was constructed in 1926 on an outcropping of granite ledge in what would become the Wetlands Protection District.

· The building is not a dwelling unit.

· The building is located on 330 acres and is not visible to any abutting properties.

a. Denial of the variance would result in an unnecessary hardship because:

i. There is not a fair and substantial relationship between the general purposes of the zoning ordinance and the specific application of that provision on the property because the building already exists and is in need of renovation in order to continue its service to the arts which is the Colony’s charitable mission.

ii. The proposed use is reasonable one because the renovations will not change the use of the building.

In granting this variance, the Board imposes the following conditions:

1. No additional fill will be added to the site.

2. The additions will substantially comply with the application.


Signed,


James Stewart, Chair

Note:
An application for rehearing on any question of the above determination may be taken within 30 days of said determination by any party to the action or person directly affected thereby according to the provisions of New Hampshire Revised Statutes Annotated, Chapter 677.  Decisions for Variances and Special Exceptions shall become null and void in two years if substantial compliance with said decision or substantial completion of the improvements allowed by said decision has not been undertaken after the date of approval. If this decision becomes null and void, the owner must reapply to the Board of Adjustment for a Variance or Special Exception as provided for in §245-42 of the Peterborough Zoning Ordinance.
The meeting adjourned at 6:05 p.m.

Respectfully submitted,

Laura Norton 

Administrative Assistant

